UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF OHI O

I N RE: *
* CASE NUMBER 00-41218
DONALD A. HARMAN, *
* CHAPTER 7
*
Debt or . * HONORABLE KAY WOODS
*
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AMENDED ORDER DENYlI NG THE ORDER TO APPEAR AND SHOW CAUSE
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This matter canme on for hearing on Septenber 2, 2004 upon
t he order to appear and show cause dated August 13, 2004 directing
Joseph Davilla, Sr. ("Creditor Davilla") to appear before the
Court. The order to appear and show cause had been entered in
response to a noti on of Debtor Donald A. Harman ("Debtor Harnman").
On May 12, 2004, Debtor Harman had filed a notion to reopen his
bankruptcy case to "stop creditor harassnent and an i nproper
foreclosure.” The bankruptcy court entered an order dated June 1,
2004 permtting Debtor Harman's case to be reopened for the
limted purpose to determine "why there is continued efforts by
Creditor Davilla Sr, (sic) to collect a debt that was di scharged
on February 12th of 2001."

Debt or Har man appeared at the hearing pro se and Creditor
Davilla was represented at the hearing by Matthew C. G annini,
Esq. Debt or Harman stated that he had obtained a Chapter 7
di scharge on February 12, 2001, which included the discharge of

the judgment held by Creditor Davilla. As a consequence, Debtor



Har man argued that the lien that secured such judgnent (in the
anmount of $100,000.00) filed against real estate |located at 64
North Montgomery Avenue, Youngstown, O©Ohio 44506 (the "Real
Property") had to be rel eased because the underlying debt had been
di schar ged. Debt or Harman contended that, because the debt to
Creditor Davilla had been discharged, Creditor Davilla could not
forecl ose against the Real Property. Debtor Harman acknow edged,
however, that, prior to filing his Chapter 7 petition on My 1,
2000, he had transferred the Real Property to his sister, Nancy L.
Sparks, in or about 1998.%! Creditor Davilla's judgnent |ien was
filed for record on Novenber 19, 1996.2 Debtor Harman stated that
his sister ("Debtor Sparks") had subsequently filed her own
Chapter 7 petition and had received a discharge and, thus, she
al so did not have liability to Creditor Davill a.

Debtor Harman's notion is an attenpt to stop all fore-
cl osure actions against the Real Property even though he concedes
that he has no interest in such Real Property. Debtor Harman does
not allege that Creditor Davilla has taken any action, other than
the attenpted forecl osure, to collect the discharged debt. Since

Creditor Davilla has made no attenpt to collect the discharged

IDebtor Harman stated on the record at the hearing that he "gave" the Real
Property to his sister in "1976." The record in the bankruptcy case of Nancy L.
Sparks, Case MNunber 03-40063, indicates that the Real Property was transferred
to Debtor Sparks on Cctober 15, 1998 from Donald A. Harnman and Mary J. Harnan.

2See  Motion to Avoid Judgnent Lien filed by Debtor Nancy L. Sparks, Case
Nunmber 03-40063 (Docket # 10).



debt from Debtor Harman, and since the Real Property is owned by
soneone el se, Debtor Harman does not have standing to attenpt to
stop the foreclosure action. The question of standing was not
rai sed and was not addressed at the hearing.

Creditor Davilla's attorney brought to the Court's atten-
tion that the avoidance of the lien in question had al ready been
t he subject of a prior court order, dated July 31, 2003, entered
i n Debtor Sparks' bankruptcy case (Case Nunmber 03-40063) by Judge
Mary Ann Wi pple (the "July 31, 2003 Order"). The July 31, 2003
Order specifically found that Debtor Sparks could not avoid the
judgnent lien in question because the lien had attached to the
Real Property prior to it being transferred in her nane. The
Court held that 8 522(f) of the Bankruptcy Code permts the
avoi dance of certain liens on exenpt property if the lien inpairs
the debtor's exenption but that the debtor nmust have an interest
in the property at the tinme the judicial lien is placed on the
property. The Court held that Creditor Davilla's judgnent |ien
attached to the Real Property before Debtor Sparks acquired her
interest in it and, thus, Debtor Sparks did not have an interest
in the Real Property when Creditor Davilla's judgnent |ien becane
"fixed" on it. As a consequence, the July 31, 2003 Order held
t hat Debtor Sparks could not avoid Creditor Davilla's judgnent
lien under 8 522(f). Subsequently, Debtor Sparks, acting pro se,

filed a notion to reconsider the July 31, 2003 Order based on "new



evi dence not presented to the Court"” (i.e., the underlying debt
upon which the lien was based had been the subject of Debtor
Har man's February 12, 2001 bankruptcy discharge).

On Cctober 23, 2003, Judge Wi pple entered a Menmorandum
and Order Regarding Mdtion for Reconsideration in which that
nmoti on was deni ed. The Court held that "[a]ssum ng Debtor
[ Sparks] coul d show t hat evidence of Donald Harman's di scharge in
bankruptcy was in fact 'newy discovered,' . . . such evidence has
no effect on the court's ruling.” The Court held "[t]he
additional materials supplied by Debtor [Sparks] show only that
the transferor received a discharge, not that the judgnment I|ien
was avoided in his case." The Court held that Debtor Harman's
prior discharge in bankruptcy discharged only his personal
liability and it did not discharge the in remliability or serve
to avoid the judgment |ien.

Based upon the prior rulings of this Court, the order
to appear and show cause is overruled. The lien against the Real
Property has not been avoi ded even though personal liability for
t he underlyi ng debt has been discharged as to both Debtors Harman
and SparKks.

IT 1S SO ORDERED

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY JUDGE



CERTI FI CATE OF SERVI CE

| hereby certify that a copy of the foregoing Order was

placed in the United States Mail this day of Septenber

2004, addressed to:

DONALD A. HARMAN, 61 North Montgonery Avenue,
Youngst own, OH 44506.

RI CHARD G. ZELLERS, ESQ., 3810 Starrs Centre
Drive, Canfield, OH 44406.

MATTHEW C. G ANNI NI, ESQ., 1040 South Commons
Pl ace, Suite 200, Youngstown, OH 44514.

SAUL ElI SEN, United States Trustee, BP Anerica
Bui | di ng, 200 Public Square, 20th Floor, Suite
3300, C evel and, OH 44114.

JOANNA M ARMSTRONG



